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LIFE, HEALTH AND ACCIDENT CASES 


Total and Permanent Disability—Financial return 
alone is not the test of total and permanent dis- 
ability and an insured who was unable to perform 
the substantial acts necessary to his occupation in 
the usual and ordinary manner was totally and per- 
manently disabled although he did receive a 
reduced remuneration for light work (Long v. 
Mutual Life Ins. Co. of N. Y., S. C. Supreme Ct., 
§ 502,244). Action Barred.—Failure to bring action 
for disability benefits within six years after accrual 
of right of action upon denial of plaintiff’s claim for 
disability benefits as allowed by statute barred 

Please Route to: plaintiff’s action although such benefits were pay- 
able on a yearly basis (Bennett v. New York Life 
Ins. Co., S. C. Supreme Ct., J 502,245). 


Premium Payments—Custom Discontinued.—<Accept- 
ing lower court’s finding that custom had grown up 
whereby insured paid premiums to agent rather 
than to home office as policy required, court held 
that refusal of agent to continue to accept premiums 
at a time when sufficient time remained in which 
payment could have been made to home office termi- 
nated such custom (Southland Life Ins. Co. v. Lawson, 
Tex. Supreme Ct., § 502,240). 


Eligibility of Beneficiary Under Benefit Certificate.—A 
former wife of the insured who had been declared 
insane was not entitled to the proceeds of a certifi- 
cate where she was designated as beneficiary and 
described as wife, the insured having obtained a 
divorce on the ground of her aggressions prior to 
her insanity (Lakewood Masomic Benefit Assn. v. 
Jones et al., Ohio Ct. of App., § 502,247). 


Class Suit—Res Judicata.~—A Tennessee state court 
action was held to be res judicata of action filed in 
federal court by group of covenant holders, the 
relief sought and rights alleged in the subsequent 
action being, for all practical purposes, identical 
(Waybright et al. v. The Columbian Mutual Life 
Ins. Co., U.S.C. C. A., 6th C., J 502,249). 
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% FIRE AND CASUALTY % 
Loss Payable Clause Construed.—Loss payable clause in policy 


was held not to extend to owners of goods which were in 
hands of named assured and were destroyed by fire, so 
that said owners did not have a beneficiary interest in the 
policy and were not entitled to sue thereon (Shapiro Bros. 
Factors Corp. et al. v. The Automobile Ins. Co. of Hartford, 
Conn., U. S. Dist. Ct., D., N. J., 300,603). 


Notice of Accident.—Failure to give written notice of an acci- 
dent for a month to a public liability insurer under policy 
requiring that immediate written notice be given operated 
to relieve the insurer from liability for such accident (Asso- 
ciated Indemnity Corp. v. Garrow Co., Inc. et al., U. S, Dist. 
Ct., S. D., N. Y., 300,604). 


Agency Contract Cancelled.—Breach of agency contract by in- 
surance company without giving thirty days’ notice as 
required by said contract was held to deprive agency of 
tangible and intangible assets in the amount of $35,000 
(Massachusetts Bonding & Ins. Co. v. Johnston & Harder, Inc. 
et al., Pa. Ct. of Com. Pleas, Allegheny County, { 300,605). 


Insufficiency of Pleadings.—In action on fire policy, answer 
was insufficient to put into issue question of destruction of 
building covered by policy and judgment entered in favor 
of plaintiff on directed verdict was affirmed (Baker v. Hart- 
ford Fire Ins. Co., S. C. Supreme Ct., [ 300,606). 


% NEGLIGENCE 
(Other than Automobile) 


Carrier’s Liability—Where plaintiff was pushed against a cor- 
ner of a seat when the passengers on defendant’s street car 
rushed to the front door after a glow of artificial light sud- 
denly and momentarily radiated through the car, and as a 
result suffered from endometriosis, a condition characterized, 
among other things, by exceedingly painful menstrual pe- 
riods, the court held that a verdict of $4700.00 was not exces- 
sive. In a companion case arising out of the same accident, 
a new trial was granted solely as to the measure of dam- 
ages. (Hewitt v. Atlantic City and Shore R. R. Co.; Davis v. 
Same, N. J. Supreme Ct., J 402,563, 402,564). 


Pedestrian’s Fall on Icy Sidewalk—Abutting Tenant’s Lia- 
bility—Where a sidewalk was not a part of the leased 
premises but had been dedicated to public use and accepted 
by the public, defendant storekeeper, the abutting tenant, 
was not liable for injuries sustained by a pedestrian who fell 
on the icy sidewalk while approaching the store (Morgan v. 
Kroger Grocery & Baking Co., Mo. Supreme Ct., 7 402,565). 


% AUTOMOBILE 


Guests or Occupants.—Plaintiff was denied a recovery for in- 
juries sustained while riding as a guest in defendant’s car 
in the state of Michigan, the court holding that the acts 
charged by plaintiff did not constitute gross negligence or 
wilful and wanton misconduct within the meaning of the 
Michigan statute (Witdock v. Gyselbracht, Ohio Ct. of App., 
{ 704,904). Imputed Negligence.—In an action brought by 
plaintiff to recover damages for personal injuries sustained 
when the automobile in which he was riding as a guest over- 
turned after colliding with sheep owned and herded by 
defendants, the trial judge erred in giving an instruction 
which imputed to plaintiff the negligence or nonfeasance of 
the driver of the car (Caperon v. Tuttle et al., Utah Supreme 
Ct., J 704,905). 


Railroad Crossing Collision—Speed—Warning.—It was negli- 
gence for defendant to operate its train over a crossing, 
located in a thickly settled community in Tennessee, at a 
speed of seventy to eighty miles an hour, with no warning, 
and such negligence was the proximate cause of the deaths 


of plaintiffs’ decedents, who were killed when the car ig 
which they were riding was struck by the train (Jlkinoig | 
Central R. R. Co. v. Sigler; Same v. Berryhill, Admx., U. § 
C. C. A., 6th C., | 704,907).. Death of Motorist.—The court 
was unable to find any grounds upon which to sustain an 
order granting defendant railroad a new trial, in a suit by 
plaintiff to recover damages for the death of a motorist who 
was killed when his automobile collided with a train owned 
and operated by defendant (Will et al. v. Southern Pacific Co., 
etc., et al., Calif. Supreme Ct., J 704,913). Time for i 
Bill of Exceptions.—On rehearing, the judgment of the 
lower court in favor of plaintiff for the wrongful death of 
his decedent which resulted from a railroad crossing colli- 
sion was affirmed on the merits. However, the court with- 
drew its former ruling as to the time for settling a bill of 
exceptions (Parker, Admr. v. Bamberger et al., Recrs., Utah 
Supreme Ct., | 704,914). Motorcycle Struck by Train.—De- 
fendants’ motions for nonsuit and directed verdict, made on 
the ground that the evidence showed as a matter of law 
gross and willful contributory negligence on the part of the 
deceased, were properly denied in a suit brought to recover 
damages for the death of plaintiff’s intestate, who was 
fatally injured when the motorcycle which he was operating 
was struck by defendants’ train (Langston, Admr. v. Atlantic 
Coast Line R. R. Co. et al., S. C. Supreme Ct., 704,911). 


Taxicab Passenger Injured—Release.—The evidence relied on 
to show fraud in the procurement of a release was clearly 
insufficient and the trial court erred in submitting that 
question to the jury, in a suit brought by plaintiff to recover 
damages for injuries sustained while she was riding as a 
passenger in one of defendants’ taxicabs (Kelley v. Salt Lake 
Transportation Co. et al., Utah Supreme Ct., J 704,906). 


Defective Brakes on Loaned Car.—Plaintiff was denied a re- 
covery for injuries sustained in a collision alleged to have 
been caused by defective brakes on a car loaned by defend- 
ant to plaintiff’s husband, during the iriterval in which he 
was awaiting delivery of a new car, the court, in Mississippi, 
holding that plaintiff failed to show by a preponderance of 
the evidence that defendant’s negligence was the proximate 
cause of the injuries (Lancaster v. Jordan Auto Co.; Denham 
et al. v. Same, U. S. C. C. A., 5th C., 9 704,903). 


Right Turns.—Where a collision ensued between plaintiffs’ car 
and defendants’ truck as plaintiffs were engaged in making 
a right turn, the question of whether the driver of the 
truck was negligent in attempting to pass to the right of 
plaintiffs’ car was held to be a question of fact for the jury, 
as was the question of whether the driver of plaintiffs’ car 
was guilty of contributory negligence (Fosdick et al. v. Mid- 
dendorf et al., Wash. Supreme Ct., {| 704,908). 


Respondeat Superior.—Defendants, the operators of a garage 
and service station, were held liable for injuries sustained 
by plaintiff wife while being transported in their em- 
ployee’s car after the car in which she had been riding broke 
down, due to defective workmanship by another employee 
(Engel et al. v. Interstate Transit Co., Kelleher et al., Appel- 
lants, Wash. Supreme Ct., {| 704,909). 


Insurer’s Liability—Where one May was injured while being 
transported to work by his employer, the insurer could not 
refuse to defend the suit on the ground that May was an 
employee of the insured at the time of the accident and, 
therefore, not within the coverage of the policy, the court 
holding that the transportation was a gratuity and not a part 
of May’s employment (Green v. The Travelers Insurance Co., 
N. Y. Ct. of App., | 704,910). 


Intersection Collision.—Plaintiff recovered a judgment for in- 
juries sustained in an intersection collision between his auto- 
mobile and defendant's truck, the jury finding that defendant 
was negligent with respect to speed, control, lookout, and in 
driving on the wrong side of the road, and that plaintiff was 
free from contributory negligence (Moncada v. Snyder, Tex. 
Supreme Ct., J 704,912). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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